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PRIORITY OF STATE OVER FEDERAL TAX LIENS 


By PAUL RITTER, Jacksonville 


In foreclosing liens for state and municipal taxes against real property it is not 
unusual to find the property subject to a lien under the Federal Statute, infra, (26 USCA 
1560-62), because of the failure of the owner of the property to pay income, or other 
Federal taxes; and whether the latter lien is prior or subject to the state lien is a 
question of no little uncertainty. So may it be a question of doubt as to the title of the 
holder of a state tax deed in relation to the rights of the Federal Government. 


A solution of the whole situation turns on the question of whether the lien of 
the state for taxes against real property is prior to the lien of the Federal Govern- 
ment thereon for income or other Federal taxes. As will be seen infra the time at 
which the respective liens attach is immaterial. We will treat liens for general munici- 
pal taxes on the same footing as liens for state taxes, for, the former too are “imposed 
pursuant to the constitution and laws of this state.” See. 894 C. G. L., 1927; City of 
Tampa vs Lee, 151 So. 316,112 Fla. 668. 


The only reported opinion of a Federal Court on the question is that of Judge 
Hayes of the Middle District of North Carolina in City of Winston Salem v. Powell 
Paving Co., 7 Fed. Supp. 424, 428. There it was held that the lien of the state was 
superior to that of the Federal Government. The opinion does not go, into the proposi- 
tion any further than briefly distinguishing cases where the Government is given priority 
in eases of insolvency, (see infra this paper), and holding that, as the lien of the 
government is a mere general lien against all of taxpayer’s property, it cannot, in the 
absence of an express declaration of Congress to that effect, be given precedence over 
the state lien which is a specifie charge against the property itself. In this case the 
lien of the United States accrued before that of the state in point of time, but that 
phase was not discussed; and in view of the general considerations governing the sit- 
uation, it does not seem that the time element is of any materiality. 


As the above opinion does not go very far into the proposition, and there being 
no other Federal case directly apposite, an examination of some features of the bases 
for such a conclusion should not be out of place. 


= 


The nature of the lien which the Florida Legislature gives the state on land for 
the taxes thereon is pretty well known. Suffice it to say, however, that the state’s lien is 
a specific charge on the land, and that it belongs to the state as an attribute of its 
sovereign power, ie: the taxing power. 893-894 C. G. L., 1927; Gailey v. Robertson, 123 
So. 693, 98 Fla. 176; Clermont Minneola Country Club v. Coupland, 143 So. 133, 100 
Fla. 1297; City of Tampa v. Lee, 151 So. 316, 112 Fla. 668; see Marshall v. New York, 
254 U. S. 380. 


The lien of the United States comes from an act of congress of 1866 as amended 
by the Revenue Act of 1928, (26 USCA 1560-1562), which provides, inter alia: 
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“If any person liable to pay any tax neglects or refuses to pay the same 
after demand, the amount ** shall be a lien in favor of the United States 


upon all property and rights to property, whether real or personal, belonging 
to such person*** 


“Such lien shall not be valid as against any mortgagee, purchaser, or judg- 
ment creditor until notice thereof has been filed by the collector*** 


The above statute, as was held in the Winston-Salem case, supra, gives the gov.) 


ernment no more than a sort of general lien on all of the tax-payers property. 


One source of confusion to an understanding of the respective rights of the two © 
governments has been the well recognized priority of any sort of claim of the United © 
States in bankrupt and insolvent estates. The status of the government there though | 
is based on an entirely different statute, that is, 31 USCA 191, which provides that: | 
“Whenever any person indebted to the United States is insolvent *** the debts due | 
to the United States shall be first satisfied * * *.” Spokane County v. United States, 279 — 
U. S. 80, 73 Law. Ed. 621, (affirming 265 Pace. 722); United States v. Fisher, 2 _ 


Cranch 202; United States v. San Juan City, 280, Fed. 120; In Re Baltimore Pearl 
Hominy Co., 5 Fed. 2nd 553; Price v. United States, 269 U. S. 492; United States v. 
Herron, 20 Wallace 251; United States v. Butterworth-Jud. Corp., 269 U. S. 504; Stripe 
v. United States, 269 U. S. 503. As we are not concerned with taxes due by insolvents 
these cases are of no effect here. 


—ITI— 


The Federal tax lien statute (26 USCA 1560-62) does not expressly mention 
states nor does it say anything about giving the government priority. Therefore, to 
construe it as giving priority over a state would be imputing to congress the inten- 
tion of affecting, or might we not say impviring, the taxing power of the states by 
mere implication. It is clear that no act of congress will be given the effect of af- 
fecting any sovereign function of a state unless no other conclusion is possible from 
its express words. United States v. Brazoria County Drainage District, (per Hutche- 
son J), 2 Fed. 2nd 861; American La France Fire Engine Co. v. Riordan, 6 Fed. 
2nd 964; United States v. Hewes, Fed. Case No. 15,359; United States v. Herron, 


supra; Carey v. South Dakota, 250 U. S. 118; Florida v. United States, 282 U. S. @ 
194, The situation of the state is not unlike that of the King, who, according to Black- © 


stone, is not bound by act of parliament, “unless he be named therein by specific and — 


particular words.” 1 Commentaries 261; 1 Kent 460. To this we must consider in ad- 
dition that the statute in question (26 USCA 1560-62) is a revenue measure, and, as 
such, must be construed most strictly against the government whose legislature enacted 


it. United States v. Wigglesworth, (per Story J), 28 Fed. Cases, No. 16,690; and see 
Rice v. United States, 53 Fed. 910. 


The act (26 USCA 1560-62), in not expressly giving priority as against the stats, ( 
presents a situation strikingly analagous to that before the Supreme Court of the — 
United States in the much cited old case of Lane County v. Oregon, 7 Wallace 71, 19 | 


Law. Ed. 101. There the court (per Chase CJ) held that the act of 1862, providing 
that certain notes should be legal tender in payment of “all debts, public and. private, 
within the United States, ***” did not apply to debts due a state. So we see that such 
statutes must be construed in the light of the fact that the states are sovereign and 
the United States is a government of limited and prescribed powers, See Kenyon J 
in United States v. Middle States Oil Corp., 18 Fed. 2nd 231. And for a sort of eon- 
verse analogy to the subject of this paper see United States v. Snyder, 149 U. S. 210, 
37 Law. Ed. 705, 13 S. Ct. 848. 


The Chancellor of Delaware reached the conclusion that the state has priority over 
the United States by a rather clever process of reasoning in Ferris v. Chic-Mint Gum 
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Co., 14 Del. Ch. 232, 124 Atl. 577. In that case there was a mortgage against the prop- 
erty in question; this mortage was ahead of the United States tax lien by virtue of 26 
USCA 1562 which says that the government lien shall not be valid as against any mort- 
gage preceding the recording of the tax lien. Now, unquestionably the state tax lien 
was superior to the mortgage, and to hold the Federal lien ahead of the state and at 
the same time subject to the mortgage which was junior to the state lien would be il- 
logical, to say the least, and right in the face of the old axiom, viz: if the first of three 
quantities is greater than the second, and the second greater than the third, then, a for- 
tiori, the first is greater than the third. 


United States v. Nicholls, an early Pennsylvania case, reported at 4 Yeates 251, 
though not involving tax liens, is not without interest as to the broader aspects of the 
question. There the United States held a mortgage on defendant’s land as security for 
a debt of his to the government. After a judgment of the state court foreclosing said 
mortgage, the state procured an order from the court applying the proceeds of the 
foreclosure sale to a lien of the state. The government claimed priority under the act 
of congress (13 USCA 191) giving same against insolvents. A majority of the court, 
in the strongest kind of language, (evidently moved by extreme ideas of “states’ rights” 
then held by many), denied the government’s claim. The appeal of the government from 
that decision was dismissed by the United States Supreme Court because the record 
did not disclose the insolvency of defendant so as to bring the case within 31 USCA 
191 Miller v. Nicholls, 4 Wheaton 311, 4 Law. Ed. 578. Though the above litigation 
is not really decisive of anything, it certainly shows that the United States Supreme 
Court, in dismissing the appeal, recognized that the government’s claims are not en- 
titled to priority except when expressly given, that is to say, in cases of insolvency. 
An account of the above controversy is given by Chief Justice Taft in Spokane County 
v. United States, at page 88 et seq., of 279 U. S. Mr. Charles Warren throws interest- 
ing historical light on the case in chapter 8 of his “The Supreme Court in United States 
History.” 


In conclusion, it seems that it would be carrying things a bit too far to say that 
a mere general lien against a tax-payer’s property rights should take precedence of 
the state’s specific charge against the property itself. See Shrewood v. United States, 
5 Fed. 2nd 991; In Re Wyley, 292 Fed. 900; In Re Holmes Mfg. Co., 19 Fed. 2nd 
239, 242. 


A view of the spacious lounge 


of the Hollywood Beach Hotel 


where larger assembly meetings 


sometimes are held, and where the 
grand balls for many occasions 
are given. Note the decorative 
features of the open-beam ceiling, 
a motif carried out through a con- 
siderable part of the hotel which 


will be the headquarters for the 
1938 convention of the Florida 
Bar Association, May 5, 6 and 7. 
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THE FUTURE OF THE LEGAL PROFESSION fant 

me di 

HENRY H. COLE, Tampa 

devel: 

whiel 

Perusal of the report on the recent survey of the income of the legal profession) per 

in New York County, N. Y. published in the January issue (1937) of this Journdll aa 


considered in the light of what we already know with respect to the condition of the 
profession in this state must inevitably lead the thinking lawyer to a very serious con-/ aye 
sideration of the future of his profession. You will recollect that the report disclosed ae . 
that more than 50 per cent of the 5,000 lawyers in that county were in the income clas) 
below $3,000.00 per year; 42% per cent below the respectable mesne family subsist-[ 
ence level of $2,500.00 per year; 1-3 below $2,000.00; 1-6 below $1,000.00; 1-10 at les | the * 
than $5,000.00 per year and with almost 10 per eent of the New York County Bar vir | 


tually confessed paupers as indicated by applications for public relief. This may not : ath 
present an entirely accurate cross section of the American Bar as a whole but in my) thro 
opinion it will not miss it very far. This economic situation was attributed to over | of t 
crowding of the profession and to the depression and while I cannot quarrel with that) — 
conclusion I think that it fails to take into account some other factors which are equally | sary 
if not more important. a 


It is unquestionably true that the profession is overcrowded and becomes increas- dles 
ingly so. Unfortunately, most laymen know very little about the aptitudes and condi- pe 
tions necessary to success at the Bar and nothing at all about the hard work, respon- pe 
sibility, nervous strain and financial uncertainties of the average lawyer’s life. As a He 
consequence, a vast number of young people who have no natural aptitude and con- 
sequently who have not the remotest chance of substantial success in the legal pro- = 
fession of admission to practice which have existed in the past and which still exist 
in Florida and some other states it is not surprising that a tremendous number of these on 
misfits who could never develop into well rounded properly educated lawyers drift al- 4 
most inevitably into ambulance chasing, the handling of the disreputable type of crimi- te 
nal practice, the fixing of cases, the solicitation of business and the evasion of a s 
proper code of legal ethics. And even if their conduct should not become reprehensible it 
their ineptitude is dangerous to their clients and a reflection on the Bar as a whole. | 


The effect of this particular phase of the situation is painfully apparent. In the 
first place, it lowers to a degree which we cannot estimate the general standing of the | - 
profession in the eyes of the public as a whole and in the second place, it seriously © ti 
effects any standard of reasonable fees which we may attempt to maintain in this day 
and age in which the client is shopping for legal service at the lowest obtainable rate 
and to an extent that he has never done before. Legal services have come to be al- 
most a commodity like any other article of trade and as this overcrowding continues 
to grow the unsatisfactory economic situation of the lawyer tends to increase the sharp 
practices and fee cutting which we see growing in volume about us at the present time. 


When we have given full effect to this condition and also to the depression | 
through which we have been passing there is still another factor of greater permanent — 
importance than either of these two and that factor is the tremendous reduction in | 
the actual volume of law practice available to the average practitioner equipped only — 
with the type of formal education which he has received in the past and to that sub- | 
ject I propose to devote most of this article. 


ce 


During the past half century the conduct of business, institutional life and gov- 
ernment have undergone some radical changes and the process is continuing and will 
continue. I propose first to try to trace briefly the progress of a few of those changes 
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and to analyze their effect on the business of the lawyer in general practice. First let 
me deal with some business factors which directly affect us. 


The first matter which stands out here lies in the centralization of capital by the 
development of chain stores, chain factories and business consolidations of various types 
which have been and are driving your local client out of business. The legal work of 
these organizations is carried on in the large offices of the big cities and as a matter 


LF of fact in a great many eases the organization has developed and maintains its own 
| legal department. The local attorney handles only such small part of the business as 
‘F must be taken care of in his particular community. Your old client who used to be 
, in business is now on a salary, if he is working at all, and the amount of legal service 


he requires has almost reached the vanishing point. 


A second factor which occurs to me is that a few years ago a great majority of 
‘F the work involved in the administration of all types of estates passed through the law- 
'F yer’s office and constituted one of the more lucrative parts of his practice. Today a 
‘tremendous volume of this work, particularly in the case of large estates, now passes 
' through the Trust Companies and the Trust Departments of banks, a legitimate agency 
' of business which has developed and expanded its field during the last generation. It 
is no answer to say that the Trust Department employs an attorney to handle the neces- 
' sary legal work because a majority of the work of administration does not fall within 
a field where the bank can be charged with unauthorized practice. The attorney han- 
dles such little work as needs to be done in court. The reason for this condition is 
readily apparent. In the first place, the Trust Department, being a business agency 
and consequently not inhibited by our code of ethics, may take whatever measures it 
sees fit to solicit and develop this business. In the second place, quite frankly, it is 

better equipped to handle all phases of the process of administration than is the aver- 
age lawyer with the background of the type of education which he has had. The 
Trust Department is not only equipped to handle the routine of administration with 
the assistance of an attorney in whatever little court work may be involved but it is 
equipped to furnish business advice, expert investment service and to handle Income 
Tax and Inheritance Tax Returns without calling for help from the outside, and so 
today the lawyer, as to a large volume of practice which used to be his exclusively, is 
in competition with an ageney which may solicit its business in the lawyer’s field and 
also probably better equipped to handle it. 


Another factor which must oceur to us is the growth of the volume of title insur- 
ance which is another legitimate business ageney operating without invasion of the 
field of unauthorized practice and which now not only examines and insures the title 
with the assistance of a small group of attorneyss but in the case of many lending 
- agencies closes the transaction through its office without recourse to an attorney ex- 

cept for the examination of the title. This factor has not developed in this state as 
- yet to the extent that it has in many others, but it is coming; and you are going to 
' feel it more and more in the reduction of the volume of title examination and the 
' handling of various phases of Real Estate transactions through your office. Here again 
is a business ageney which not only may employ the usual methods in building its 
husiness but which furnishes expert service, probably at less cost and certainly more 
expeditiously. 


Taxation, and more particularly Federal Taxation, which has come to be one of 
the businessman’s largest problems and which to my mind will come to be his princi- 
| pal problem, if I read the signs correctly, is a field almost entirely unexplored by the 
average general practitioner. Under the Revenue Bills in the last generation there has 
been bu‘lt up a body of law which threatens eventually to equal the body of our Com- 
mon Law and consisting of decisions of our Federal Courts, decisions of the Court of 
Claims, rulings of the Commissioner of Internal Revenue, decisions of the Board of 
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Tax Appeals, Regulations of the Treasury Department, etc. The spectre of Federal! 


can! 
Taxation sits at the elbow of every businessman and if he is properly advised shoul! Jaw 
influence every move he makes. You will realize this if you consider the fact that if pos 


your corporation client is so incautious as to permit his statement to show a profit! diti 
at the end of the year, that profit is subject to the application of a normal tax. If jt 
exceeds a certain percentage on the declared value of his Capital Stock that excey ” 


is subject to an excess profits tax. If after these two schedules have taken a crak} °T™ 
at it the corporation does not distribute the remainder to its stockholders such remain. ??* 
der is subject to the application of the schedule of taxes on undistributed net income, 

If it does distribute, the distribution is subject to a normal tax and perhaps a surtay _ dw 
in the hands of the receiving stockholder. The average practitioner has not equipped the 
himself to advise his business clients from day to day on this most vital factor in — col 
the operation of his business and he has not equipped himself to handle the lucrative ex} 
practice involved in contesting assessments and handling claims for refunds, both in} ey 
proceedings before the Department and the Board of Tax Appeals. What has hap.) mi 
pened? We have permitted the Certified Public Accountant not only to invade but en 
largely to absorb this field and as this profession has perfected its contact with busi- an 
ness for this purpose it has incidently and quite logically become the businessman's _ th 
advisor in many matters which should be handled by the legal profession. The properly ; pe 
equipped lawyer is infinitely better qualified in this field than is the Public Account-| 4, 
ant. As the matter stands now, many transactions pass through our offices in which the Y 


method of handling determines the application of the income tax schedules and on 
which the method of handling determines the application of the income tax schedules | 
and on which the client obtains no advice whatever. Fortunately perhaps for us, he | 
may never know the difference because at the end of the year some accountant fig- 
ures his Tax Report and tells him how much he owes and he never knows that his) 
tax bill might have been less had his attorney been properly equipped to handle his ™ 
transaction with an eye to its effect on the tax bill. On the cther hand, when we are| > 
faced with problems that we can readily see involve tax features we either have to 
advise the client to call in an auditor or in the alternative to go and consult him di- 
rectly. In either case we have admitted our own lack of equipment to handle a well 
rounded transaction and perhaps we find the next time the client has a problem he will 
start with the auditor instead of with us. There is little excuse for this situation for 
the attorney with his educational background, his years of experience in learning the — 
method of approach to and analysis of legal problems, is in an infinitely better posi- | 
tion than is the public accountant to equip himself to meet and handle the infinite i 
variety of tax problems which arise in the day to day transaction of the client’s busi- © 
ness; and so many of which problems require the background of legal training and 

experience as well as a thorough knowledge of tax laws and regulations for their. proper _ 
solution. 


There are various other minor factors which fall under this classification which ‘ . 
will oceur to you and which I will not stop to detail but which all represent business 
trends now invading the field of law practice as we have known it in the past and 
new ones are constantly occurring. 


Now please understand that nothing I have said must be construed as being in 
criticism of these agencies which are absorbing a large part of the lawyer’s field. Short 
of the actual field of unauthorized practice as it is now defined there is nothing we can | 
do about curtailing the development of these agencies or avoiding the establishment of — 
new ones and in my opinion time and effort put forth in trying to curtail the activity | 
of Justices of the Peace, Real Estate men, Clerks of Court and others who may handle 
certain trivial types of work which may invade our field while accomplishing some 
slight benefit fails to meet: squarely the issue which confronts the lawyer of the future. 
The fact of the matter is that the substantial business which is getting away from us 
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cannot be touched by such proceedings and the fact that it may turn back into the 
lawyer’s office the work of drawing the few deeds or handling the few suits to dis- 
possess tenants which may have been handled by these agencies will not help our con- 


- dition much or solve our problem permanently. 


Let me deal next with the radical changes which have been occurring in our Gov- 


| ernmental structure and operation and the effect of those factors on the business of 


practicing law. 


Our National Government grows daily and hourly more beaurocratic. Particularly 
during the last four years has it evidenced its intention of extending its functions to 
the control of business and the businessman. How far this may develop we can only 


' conjecture. The Interstate Commerce Commission was the first great departure and 


experiment. The Federal Trade Commission marked the next attempt to deal with mat- 
ters previously within the field of polities and court procedure and of late through com- 
missions and bureaus and sub-commissions and sub-bureaus supposed experts and sci- 
entists are tackling our social and financial problems. The Departments of Commerce 
and Agriculture through alphabetical agencies are putting forth proposed solutions for 
the ills of trade and productive industry. Natural resources such as coal, oil and water- 
power are being investigated and handled in the same manner. Class Legislation for 
the regulation and assistance of the farmer and for the advancement of the cause of 
labor is the order of the day. 


Well, what effect has this on the lawyer? The findings of these Commissions and 
the recommendations of these bureaus are eventually transmuted into Legislation in 
one form or another. The administration of this Legislation is passed on to bureaus 
and agencies with power to make their own regulations, which they do. And: then busi- 
ness attempts to fit itself to the new order if it can find what it is supposed to do 
before it accrues a penalty for not doing it. 


You have all no doubt received notice of the issuance of the so-called “Federal 
Register” created by Act of Congress last year at the instigation of the American Bar 
Association. In this Register is required to be recorded all administrative and executive 
orders issued by any department, bureau or administrative commission before they shall 
become effective. Between the months of March and November of last year there were 
in excess of 2800 executive and administrative orders filed. Every one has the force 
and effect of law and every one affected the operation of business in some manner 
or other. How many of them do you know? And if you don’t know them how well are 
you qualified to hold yourself out as the businessman’s advisor? You can no longer 
consider Administrative Law as a subject which affects only limited fields such as 
Taxation and unfair trade practices. It now not only affects the business life of most 
men but seriously encroaches on the business which in the past has been handled through 
our system of courts. 


Now it may appear that I am approaching this problem from the standpoint of 
the office lawyer but a little further analysis of present trends must bring us to the 
conclusion that both government and business have in a large measure broken away 
from the processess of the courthouse. More and more numerous other agencies are 
developing, ranging from the commission in its multiple forms, insurance devices pro- 
tecting against accident which relieve trial courts from much litigation, and the de- 
velopment of arbtration measures over large areas. It is a safe guess that shortly 
the commercial affairs of the country small, and large, may be adjusted in a large 
measure outside the courts. The courts are conscious of this trend of affairs which 
is leaving them outside the important matters of Government and lately there has 
been much ado about patching up their processes so that business can be handled more 
expeditiously. I may add that I do not know whether courts can retrieve the losses 
they have sustained in the major affairs of the community. They may have served 
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their day except for the handling of the minor affairs within their jurisdiction and if 
they do survive in their present form much of their machinery must be radically 
changed. Juries in their present sense, numerous time consuming processes of plead- 
ing and proof and useless instruction and the masses of metaphysical legal theories, 
much of it largely historical plunder, must be definitely scrapped. The courthouses 
with their lumbering processes find that they are jammed with the lesser matters of 
every day life while the more important matters are somehow cared for without their 
aid. The declaiming advocate of the last century is becoming a rare specimen and the 
courthouse lawyer of any sort, however able he may be, has lost much of his former 
dignity in the profession. Whether to be deplored or not, the ancient landmarks are on 
the move and it is the purpose of this article to try to analyze what is taking their 
places. One of the best bits of evidence that the importance of courts is on the decline 
and that trial practice no longer is the attraction it used to be is the fact that lawyers 
in large numbers have deserted the courts and have qualified themselves to meet these 
changes in business and government. Everything the courts have lost has been taken 
over by the private practitioner who has qualified himself and I dare say that the of- 
fice lawyer, as we call him, with his methods for adjusting and preventing the difficul- 
ties of those who. would have their interest protected is rapidly coming to be, if he 
is not already so, the most powerful and valuable of social scientists. To him litigation 
in the courts is a waste in every sense of that term. His work is preventative and if 
he is properly trained and keeps abreast of his profession he is infinitely more val- 
uable not only to his client but to society as a whole than is the trial advocate. 


Now don’t understand me to say that our courts are going to disappear. They will 
always be with us. We shall always have crime. There will always be a demand for 
divorcee lawyers, there will always be a certain, but probably diminishing amount, of 
personal injury cases and a certain amount of insurance litigation and an occasional 
mortgage to be foreclosed and a fairly standard volume of small litigation but if you 
are a trial lawyer and can look forward to trying to get along on your share of that 
type of business with a constantly increasing Bar and a constantly decreasing sched- 
ule of fees for that character of work then you are more of an optimist than I am. 


This is not a situation which has come about suddenly. We all know the radical 
difference in the position of the lawyer of yesterday and today. A hundred years ago 
the lawyer was an orator with a tall hat and his hand tucked gracefully in the front 
of his long-tailed coat. He was a man of consequence in his community by reason of his 
profession. Today he is just another type of businessman and he may or may not be 
a man of consequence, depending upon his own abilities and character. This change 
has been gradual but none the less unmistakable and I doubt that many of us realize 
the extent of the change. Being lawyers we are by nature conservative. We are inclined 
to be blind to the developments in business and government insofar as they affect the 
necessity of changing our own professional course to meet them. 


In our law schools we were trained in doctrinal ideas which may have been em- 
ployed in stating and solving many or most of the then current problems and perhaps 
twenty years ago a study of the tools of trade was enough. It is not enough today, For 
a young man to go to law school and to pursue a three year course of study of torts, 
contracts, real property law, criminal law, criminal procedure, common law pleading 
and all of the other subjects which have in the past gone to make up a standard cur- 
riculum and to turn him loose to practice in the now and increasingly limited field 
in which he may employ whatever learning he may have acquired within that limited 
education is almost to doom him to mediocrity if not to complete failure from the out- 
set, unless he has the courage and vision and initiative to develop himself and to broaden 
his vision and his field of study after he plunges into active practice. 


Law school instruction and the study of the practicing attorney certainly has been 
too narrow. Neither has fitted us to deal with the problems which lawyers must learn 
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to deal with if they are to survive. Certainly in the past the fields of legal learning 
were laid out and labeled and the predominating type of law school still adheres to a 
comparatively narrow instructional program. The affairs of government and business 
know no such limits. To state it differently, business and government has outgrown the 
bounds of our legal training. Business, government and institutional life has and is un- 
dergoing radical changes which do not fit the grooves of the lawyer’s law school train- 
ing and later study. 


I find this situation is being recognized by a very limited group of the larger Uni- 
versities. I have recently read several bulletins outlining new law school programs, a 
part of which are now in operation and still a larger part in a formative stage of plan- 
ning for the future. In the program already in effect I find such strange subjects as 
courses in Interstate Commerce, Taxation, Public Utilities, Air Law, Radio Law, Cor- 
poration Finance, Arbitration, Employer and Employee, Industrial Law, Trade Regu- 
lation, Labor Law, ete. And more interesting still I find projected courses combining 
the business, economie and legal aspects of Insuranee, General Banking, Investment 
Banking, Transportation, International Credits, Industrial Relations, Real Estate Devel- 
opment, Conservation of Natural Resources, Cooperative and Subsidized Agricultural 
Market‘ng, ete. and these schools frankly admit that their planning for the future cur- 
riculum is in its initial stage. If a law school had talked about economics and govern- 
ment and business and law in the same breath a few years ago lawyers would have 
held up their hands in horror. But the present day lawyer, for the welfare of his prae- 
tice, should be so qualified, for he is faced day in and day out with problems which 
involve studies in these fields. 


What is the net result of this situation? If the Real Estate transactions of your 
client may ultimately be handled with title insurance, if his tax problems and’ busi- 
ness advice are to come from the office of the Certified Public Accountant, if the acei- 
dents which occur to his workmen are to be handled by a Workingman’s Compensa- 
tion Board or an Insurance Adjuster, if a majority of the legal problems arising in 
his business must be referred to the regulations and executive orders of Federal Depart- 
ments, on the operation of which you cannot advise him, and when he dies if his estate 
is administered by the Trust Department of a Bank, where does it leave an ever ‘n- 
creasing Bar which is scrambling for what law practice may be left in an ever diminish- 
ing field and on an ever decreasing schedule of fees 


The problem seems to be clear. For the present Bar the solut‘on is a matter for 
the individual lawyer. The organized Bar can exercise some control over its admissions 
and membership but it cannot stem the tide of changed trends in business and govern- 
ment nor ean it halt the development of competing business agencies. Whether it ¢an. 
compete’ successfully with these and still maintain the professional modesty required by 
our Canons of Ethies I leave an open question. For the Bar of the future much help can 
be expected from the forward looking programs of our Educational Institutions but 
both the lawyer of today and tomorrow must face the realty of a changed world and 
the new place which he must occupy in it if he is to survive as anything but a legal 
hack. 
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THE DALLAS LEGAL CLINIC 


By WILLIAM BURROW, of the Dallas Bar 


Editor’s Note: Considerable interest has been evidenced by Florida lawyers in 
Legal Clinics. The Dallas bar is perhaps the best example of their successful operation. 
The following article will prove provocative to those interested : 


Individual American lawyers make ours 
probably the world’s most able and influ- 
ential bench and bar. The habit of infus- 
ing scholarship into practical affairs has 
brought to lawyers in this country much 
personal power and respect. We are the 
strongest individuals and the weakest 
group. Collectively as a profession, our 
place in fact and in the public esteem is 
miserable. 


Overcrowded, harassed by poverty, ma- 
ligned by all, the profession shamelessly 
allows its lawyer crooks to fester in the 
people’s view, and feebly acquiesces in the 
issuance of law licenses to the fatal new 
excess who as bank, trust, abstract clerks, 
claim agents, and even as detectives, inflict 
their little learning upon clients in our 
name and to our loss. 


The bar can cure its group ills only by 
organization and unity of action. A means 
which may help in attaining these neces- 
sary ends has been found in the Legal 
Clinic of Dallas, and its experience is here 
described. 


The idea of such a clinic was that of 
D. A. Frank, during whose administra- 
tion as president of the Dallas Bar As- 
sociation the first experiment was had. 
To him is due the eredit for initial suc- 
cess. Mr. Frank, in 1932 and 1933, had 
assisted in the prosecution of several dis- 
barment cases and had come to the con- 
clusion that punishment was a poor rem- 
edy for the ethical problems of the bar. 
His theory was that prevention by educa- 
tion was needed. When in January, 1936, 
he became the local association president, 
he was determined to give his plan a trial, 
despite the criticism he received from his 
colleagues who are the most conservative 
profession on earth. His scheme was _ to 


have a series of weekly lectures, and his 
only original purpose was to raise the moral 
standards of the lawyers, although as will 
be seen hereinafter, the actual results of 
his program were more far-reaching. 


The problems of the Clinie were three: 
attendance, speakers, subjects. It 
was obvious that lawyers could not be ed- 
ucated unless they attended. That prob- 
lem was solved, with the cooperation of 
the judges, in a unique manner. A large 
number of Dallas lawyers were already 
compelled to attend the call of the jury 
docket at nine o’clock each Saturday morn- 
ing. The judges agreed to defer the jury 
docket call until nine-thirty each Saturday 
and to suspend all business of the courts 
until that time. Thus lawyers who had 
to be in court on Saturday mornings then 
found it easy to attend the Clinic sessions, 
which were held from nine to nine-thirty. 


_If the speakers were not able or the 
addresses poorly prepared, the sessions 
would be worthless, Mr. Frank found, 
however, that lawyers in Dallas capable 
of the desired service would accede to his 
fequest and would prepare addresses so 
carefully as to be suitable for publication. 


The choice of subjects was important. 
Correspendence as to possible topics was 
had with the deans of about forty of the 
law schools. Many of them, and particu- 
larly Dean Charles S. Potts of Southern 
Methodist University and Dean Charles E. 
Clark of Yale University, gave valuable 
aid. Dean Clark submitted a compre- 
hensive program of great value. Advice 
from leading lawyers and judges in the 
state helped in forming the program. 
Finally in March of 1936 the Legal Clinic 
was begun. It was a success from the 
start. The average attendance was more 


than two hundred, and it was at once evi- 
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dent that a new stimulus had come to the 
Dallas Bar. 


As the program continued, interest in- 
ereased. The necessity of attendance com- 
mittees was soon ended. The knowledge 
of the speakers that their addresses would 
be printed in book form evidently was the 
needed incentive to thorough and scholarly 
preparation. Through the regular meet- 
ings lawyers quickly began to get ac- 
quainted with each other. The weekly 
sessions became a rallying ground for men 
of similar habits, similar purposes, and 
similar problems. There was soon a real- 
ization that lawyers as lawyers had a unity 
of purpose. 


The most salutary evidence of the effect 
of the Clinic is the growth of the Associa- 
tion. When the Clinic was inaugurated 
the membership of the Association was 
four hundred twenty. Today, a year and 
nine months later, the membership of the 
Association is eight hundred. Dallas has 
now the third largest Bar Association in 
the United States. The American Bar 
Association Council of the Section of Bar 
Organization Activities at the 1937 meet- 
ing officially reported that the Bar of 
Dallas is the best organized in the nation, 
and it is indeed true that practically every 
Dallas lawyer is a member of the Bar 
Association. It seems probable that the 
Clinie is largely responsible for this com- 
plete organization. 


Not the least important result has been 
the binding of lawyers together by closer 
ties of friendship, which has come from the 
close association and common study. This 
has in truth raisesd the moral and ethical 
standards of the bar, for it is very difficult 
for a man to betray his friend. We have 
found that when lawyers know and under- 
stand each other better, the moral standards 
are higher. 


The judges have taken an active part 
in the program and the relationship be- 
tween bench and bar is now friendly. 
Banquets have been given for most of the 
State Appellate Judges and for many of 
the Federal Judges in Texas. The Bar 
Association actively aided in securing in- 
creases in the salaries of the Dallas County 
District Judges. Mutual respect and co- 


operation of bench and bar, sponsored 
through the regular Clinic meetings, seem 
now more closely to accompany the dis- 
pensation of justice to the public benefit 
and to the more pleasant life of a lawyer. 


There is a renaissance in every phase 
of the Association work. Some of the 
unusual things which are being done per- 
haps deserve mention. Our relations with 
the public should be improved by the pub- 
lication and distribution of a Roster, con- 
taining a picture and a short biography of 
each member of the Association. This 
Roster should help the people to know us 
better. The Association has employed a 
full time seeretary and maintains an office 
in the courthouse'. The employment of 
this secretary, whose term does not end 
with changing administrations and whose 
only duties are to the bar, has done much 
to co-ordinate the activities of the Asso- 
ciation, and should in the future lend con- 
tinuity to its efforts. A Relief Committee 
for lawyers in financial distress has fune- 
tioned. In some eases the names of such 
lawyers have been suggested to judges who 
make appointments carrying fees, and in 
other cases such work as could with pro- 
priety be referred, has been placed in their 
hands. The portraits of a!l the judges 
who have been on the bench in the history 
of Dallas County have been procured. The 
Grievance Committee has been more vigi- 
lant and efficient than at any time in the 
past. It works exactly as a court, and a 
lawyer’s rights are as zealously protected 
as are those of an accusesd at common law. 
However, as the Association grew and as 
the Clinie continued its educational and 
fraternal functions, the number of com- 
plaints decreased until in the first six 
months of this year only ten complaints 
were filed. An Historical Comniittee has 
almost completed a full history of the 
Dallas Bar. The Association will now cer- 
tify to the Board of Legal Examiners as 
fit to take the bar examination only those 
who have graduated from law _ schools 
which meet the American Bar Association 
standards. 


A tangible monument to the work of 
the Clinie is the publication of the ad- 
dresses delivered in 1936, which 
titled The Dallas Bar Speaks. 
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page book was styled, “A volume of un- 
equaled resource material” by the American 
Bar Association Committee on the Morris 
B. Mitchell Competition for the Outstand- 
ing Bar Activity in the United States, which 
committee awarded Dallas a place second 
only to New York City. A review in the 
Illinois Bar Journal comments as follows: 
“Each address has been carefully prepared 
and presented in most interesting style. 
The volume is an interesting and enjoyable 
compilation of what the lawyer of today 
is thinking along lines of his profession 
and its relations to the public.” 


The variety of subjects at the Clinie 
will be illustrated by the following titles 
selected at random from the book’s Table 
of Contents: “Bankruptey Loss Fallacy,” 
“Cross-Examination,” “Federal Activities 
in the Field of Criminal Law,” “Why a 
Bar Association?” “A Friendly Criticism 
of English Procedure,” “Solicitation of 
Business,” “Free Legal Aid,” “Specializa- 
tion in the Law,” “How Far a Lawyer 
Should Go in Polities,” “Selection of 
Judges,” “The Constitution of the United 
States,” “The Trail of Aaron Burr,” “En- 
croachment Upon the Practice of Law by 
Bureaucratic Government,” “Fathers and 
Sons of the Dallas Bar,’ “Amusing Inci- 
dents or Happenings in the Courtroom,” 
“What of the Law’s Delays,” “A Radical 
Looks at the Constitution,” “Some Aspects 
of the Taxation of Trust Estates,” “De- 


velopment of the Homestead Exemption 
in Texas,” “The Competence of Women as 
Jurors in Texas.” 


The addresses for the year 1937 will be 
published at the close of this second year 
of the Clinic’s existence which, due to the 
cumulative interest and the superb leader- 
ship of President J. Cleo Thompson, was 
even more successful than the first. 


In the future there will doubtless be 
some variation of the work of the Clinic. 
It is possible, and a plan has been con- 
sidered, to bring outstanding lawyers from 
law schools and from other cities in the 
United States to Dallas for all-day sessions. 
A small admission fee would suffice to 
meet the cost. The bar may also be di- 
vided into sections for the study of par- 
ticular topics, and for the counseling of 
old lawyers with young. 


It is, therefore, through the Legal Clinic 
that the Dallas Bar has attained organi- 
zation and some unity of action. With the 
resulting power, the problems of public 
disdain and internal disorder which con- 
front the profession have been a little abat- 
ed. Through the continued dissemination of 
education among lawyers and the promo- 
tion of friendship, perhaps enough joinder 
of interests might be had for real joint 
action by lawyers to remove the profes- 
sional ills. It is possible for the most learn- 
ed profession also to be sensible. 


Delegates to the 
1988 Convention of 
the State Bar As- 
sociation will be 
greeted with a scene 
like this, if they ar- 
rive at the Holly- 
wood Beach (head- 
quarters) Hotel at 
night. The hotel 
faces Atlantic Ocean 
and Atlantic Intra- 
coastal Waterway, 
and casts its beams 
from rooftop and 
guest room lights 
into the waters of 
the waterway, mak- 
ing a striking pic- 
ture. 
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EDITORIALS 
A CALL TO SERVICE 


The Florida State Bar Association needs the help of the members of 
the faculties of the law colleges of Florida. There are three approved 
and recognized law colleges in the state. Very few of the professors of 
law are seen at the State Conventions or appear otherwise active in the 
affairs of the Association. The three Deans sometime attend meetings 
in a more or less passive capacity. Without intending to criticize, we 
are making this appeal not only to the Deans, but to the other members of 
these law colleges to become active in the affairs of the Association. 


We have observed that in many states the law college professors are 
the leaders of the organized bar. It should be so in Florida. 


The Florida State Bar Association is making a fight to improve 
procedural matters in the state and to improve the conditions generally 
relating to the Bar. The members of these law school faculties must be 
interested in these same problems. The Association needs their help. 
We earnestly call upon these faculty members to give of their knowledge, 


ability and experience in rendering this service to the Bar and to the public. 
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FLORIDA STATE BAR ASSOCIATION 


They Tell Me That--- 


Claibourne Phipps of Tampa _ whose 
automobile recently skidded through the 
guard rails on the Manatee River bridge 
and who was in a serious condition for 
a time is rapidly improving. 


Paul S. Stansbury, St. Petersburg at- 
torney, has been named to represent Pinel- 
las County on the State Democratic Exec- 
utive Committee, succeeding A. G. Me- 
Quagge, deceased. 


William H. Wolfe has been named City 
Judge for Clearwater. 


F. M. Campbell has again been named 
as County Attorney for Gulf County. 


W. R. Smith was recently named as 
County Prosecuting Attorney for Marion 
County, succeeding Lanas Troxler of Ocala. 


Charles Miller, young Jacksonville at- 
torney, was recently elected member of the 
City Council of Jacksonville. 


C. V. McClurg, prominent attorney of 
Lakeland and President of the Peoples 
Savings Bank, was recently named by 
Governor Cone as Chairman of the Polk 
County Budget Board. 


Judge David R. Dunham has again been 
elected to head the St. Augustine Histor- 
ical Society and Institute of Science, 


D. Niel Ferguson of Ocala, member of 
the Florida State Board of Law Examiners, 
has been named by the American Bar 
Association as Chairman for the State of 
Florida of the Committee on Cooperation 


of the Section of Legal Education and Ad- 
missions to the Bar. 


In a special order of the Supreme Court 


of the United States issued on the 17th | 


of January, 1938, the Supreme Court ex- 
pressed high appreciation of the services 
of the members of the Advisory Committee 
appointed in June, 1935, to assist the Court 
in the preparation of a unified system 
of general rules of procedure in the Dis- 
trict Courts of the United States. Seott 
M. Loftin, member of the Florida State 
Bar Association and former President of 
the American Bar Association, was one of 
fifteen men named in that order. 


Changes in Law Firms 


Ray C. Brown and Nathan R. Graham, 
lately practicing law under the firm name 
of Brown and Graham, have announced 
the dissolution of that firm and that each 
will continue to practice independently 
with offices in the Citizens Bank Building, 
Tampa. 


John A. Rush and George A. Pierce 
have announced the formation of a partner- 
ship under the firm name of Rush and 
Pierce for the general practice of law with 
offices in the Florida Theatre Building, 
Jacksonville, 


Russell Snow and Lloyd Campbell have 
announced the formation of a law firm 
under the name of Snow & Campbell with 
offices in the Bellaire Arcade Building, 
Cocoa. 


State Senator George F. Westbrook and 
Irving F. Morse have announced the form- 
ation of a partnership for the practice of 
law under the firm name of Westbrook & 
Morse with oftices at Clermont. 
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LIFE’S RECORDS CLOSED 
PASCO ALTMAN 


Pasco Altman, 50, prominent Tampa 
attorney, died on January 17th. 

Mr. Altman, senior member of the law 
firm of Altman & Cooper, was born De- 
cember 7, 1887, at Pienic. He was a life- 
long resident of Hillsborough County and 
had practiced law in Tampa for 26 years. 


| He graduated from Washington and Lee 
| University in the class of 1911. 


Mr. Altman was a member of the Bar 
Association of Tampa and Hillsborough 
County, the Florida State Bar Association 
and the American Bar Association. 


LAWRENCE OLIVER CASEY 


Lawrence Oliver Casey, 52, prominent 
Miami attorney, died suddenly on Jan- 
uary 25th. 

Mr. Casey was born October 24, 1886, 
in Terrell Hill, Ohio. He received his 
early education in Ashtabula and received 
the degree of doctor of science and doctor 
of laws from Ohio Northern University in 
He practiced 


moved to Hollywood in 1924, moving to 
Miami in 1934. 


O. T. SANFORD 


O. T. Stanford, 74, died on January 
26th at his home in Bradenton following a 
long illness. 

Mr. Sanford was a native of Alabama 
and came to this section 56 years ago, first 
practicing law at Pine Level when that 
place was the county seat of Manatee 
County. He was one time a member of 
the Legislature and served his county both 
as County Judge and County Clerk. 

He retired from active practice some 
years ago. 


WILLIAM FARIS ANDERSON 


William Faris Anderson, 33, who re- 
signed as Orlando Municipal Judge on 
January 1st, died on January 20th. 

Mr. Anderson was born at Hampton, 
Florida, on August 29th, 1904, and moved 
to Orlando in 1916. He received his early 
education in the Orlando High School and 
graduated from the University of Florida 
with a B. S. degree. He studied medicine 


at Yale for two years, but withdrew and 
returned to the University of Florida, 
where he graduated in law. 


MARION COUNTY 


Marion County Bar, quiescent. for 
months, met on January 17th upon the 
eall of its president, A. P. Buie. It was 
decided to hold regular monthly meetings 
hereafter. 


VOLUSIA COUNTY BAR 


Thomas N. Tappy of Daytona Beach 
was elected president of the Volusia 
County Bar Association on January 17th, 
succeeding William M. Cobb. 

Joe Searlett of DeLand, and Herbert 
F. Fuller of New Smyrna Beach were 
named vice presidents. 

David L. Black of DeLand was elected 
secretary-treasurer. 

In addition to the retiring president 
and the newly elected officers, Louis Os- 
sinsky, J. E. MeCardle, W. W. Judge, Jr., 
all of Daytona Beach, and Tom B. Stewart 
of DeLand were named to the Executive 
Committee. 

Judge Herbert B. Frederick delivered 
the principal address of the meeting. 


24TH JUDICIAL CIRCUIT 

The members of the Bar of the 14th 
Judicial Circuit, consisting of the lawyers 
of six counties, met at Blountstown on 
February 1st as the guests of Marion B. 
Knight, vice president, and Representative 
J. Frank Adams, at a bird supper. 

Special guests of the meeting were 
Judges E. C. Welch of Marianna and Ira 
Hutchinson of Panama City. 

James N. Daniels of Chipley is president 
and James Elliot of Panama City seecre- 
tary-treasurer. 


ST. PETERSBURG 

A special committee of the St. Peters- 
burg Bar has begun a study of the possi- 
bility of adopting a program of advertising 
under the auspices of their Association, 
designed to give the general public a clear 
idea of the services rendered by an at- 
torney in every-day transactions. 

President E. B. Ellis has appointed his 
committees for 1938, and otherwise started 
the year’s work off with dispatch and ef- 
fectiveness. 
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UNAUTHORIZED PRACTICE NEWS BRIEFS 


OHIO SUPREME COURT AFFIRMS 
TRUST COMPANY CASE 

On December 15, 1937, the Supreme 
Court of the State of Ohio in the case of 
Judd, et al, vs. City Trust & Savings 
Bank, et al, affirmed the judgment of the 
Lower Court, restraining the Bank from 
engaging in the practice of the law. 


GOODMAN CASE CLOSED 

On October 19, 1937, the motion of Al- 
bert Goodman, (Ill.) for reduction in his 
fine, was denied by the Supreme Court 
of Illinois. This ended a long drawn out, 
hard fought case. 

TEXAS ACTS ON LAY 
INCORPORATORS 

On December 1, 1937, a statement was 
issued by the Hon. Edward Clark, Seere- 
tary of State of the State of Texas, stat- 
ing that effective that date, the practice 
of law by those not duly licensed, before 
that office would be prohibited. 

The statement of the Secretary of State 
has to do with the question of laymen 
forming corporations, applications for per- 
mit to issue and deal in securities and the 
handling of other legal matters before his 
office. 


OKLAHOMA FOLLOWS AMERICAN 
BAR ASSOCIATION 

On November 26, 1937, the Supreme 
Court of Oklahoma approved the action 
of the Board of Governors of the State 
Bar, adopting a new rule of Rules of Pro- 
fessional Conduct. The rule is identical 
with Canon No. 47, of the American Bar 
Association, recently adopted. 


WISCONSON PROMULGATES RULES, 
GOVERNING COLLECTION 
AGENCIES 

In Wisconsin, where collection agencies 
have recently heen successful in securing 
a collection agency licensing act, the Bank- 
ing Commission of Wisconsin was empow- 
ered under the Act to make all necessary 
orders, rules and regulations for the ad- 
ministration and enforcement of the li- 

censing act. 

On December 6, 1937, the Banking Com- 
mission issued an order containing twenty- 


one rules and regulations. Of particular 
significance is the fact that ten of the rules 
and restrictions are practically identical 
with the statement of principles recently 
promulgated by the American Bar Asso- 
ciation and accepted by the National Col- 
lection Agencies. 


SOUTHERN CALIFORNIA COMMIT- 
TEE ON LAY ADJUSTORS NAMED 

Messrs, Paul Vallee, Marion P. Betty 
and Jerry Giesler have been named as the 
Committee to investigate the activities of 
insurance adjustors in southern California. 


ILLINOIS SUPREME COURT FINDS 
LAYMAN GUILTY OF CONTEMPT 
In the case of People ex rel, Illinois 

State and Knox County Bar Association 

vs. one Hirshfield, the respondent was 

found guilty of contempt of court, for 

practicing law in that State without a li- 

eense. Hirshfield was fined $100.00 and 

restrained from further engaging in the 
practice of the law. 


COLLECTION AGENCY MANAGER 

FOUND GUILTY OF CONTEMPT 

On December 6, 1937, Judge Murrow 
of the Hamilton County (Ohio) Court of 
Common Pleas, found one J. G. Cotton, 
operator of a collection agency, guilty of 
contempt of court, for the violation of a 
prior restraining order enjoining the col- 
lection ageney from practicing law. 


POLICE COURT FINES LAYMAN FOR 
SIMULATION OF PROCESS 

One Cor. De Keyser was found guilty 
in the Police Court in the City of Grand 
Rapids, Michigan, for the violation of 
penal code of Michigan, prohibiting simu- 
lation of process, and assessed a fine of 
$50.00. 


PUBLIC UTILITIES COMMISSION OF 
OHIO ISSUES IMPORTANT ORDER 

An order has been issued by the Public 
Utilities Commission of Ohio, stating that 
effective December 21, 1937, no persons 
would be permitted to practice before that 
body, unless they were duly licensed, quali- 


fied attorneys of the Supreme Court of 
Ohio. 
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ANNUAL CONVENTION—MAY 5, 6 AND 7 


As previously announced, the annual convention 
of the Florida State Bar Association will be held in 
Hollywood at the Hollywood Beach Hotel on May 5th, 
6th and 7th. The rates at the hotel are very attractive, 
offering a super-American plan for $7.00 per day for 
single rooms, and $6.00 per day per person where there 
are two inaroom. All rooms are with bath. 


The above price includes the annual banquet, which 
would otherwise be $3.00, and makes available free mo- 
tion pictures in the hotel, free golf and bathing privi- 


leges and many other items not enjoyed in the average 
hotel. 


President Caraballo is working on his program and 
will probably be in a position to announce it, at least in 
skeleton form, in the March issue of the Journal. 


NEED FOR BAR INTEGRATION IMPERATIVE 


The movement for bar integration is attaining greater and greater s gnificance. 
The Iowa State Bar Association was among those to react slowly to the Bar organiza- 
tion movement but there is no bar now stronger committed to the principle than it is. 


President J. C. Pryor, president of that association delivered a scholarly address 
devoted to the subject of bar integration and the power under the constitution by the 
Supreme Court to sponsor by rule such and organization. 


After presenting the history of bar integration Mr. Pryor spoke as follows: 


Argument for Organization by Rule 


In the meantime the idea that this matter of the organization and regulation of 
the Bar is one calling for the exercise of power by the judicial, rather than the legis- 
lative department of government had been gaining ground. The Missouri supreme court 
adopted rules, organizing bar committees in the various judicial districts of the state 
and imposing an annual license fee upon all persons admitted to practice law. That 
court later also established a judicial council, something which had been done elsewhere 
only by legislative act. At the same time, the court increased the license fee so as to 
properly finance the work of its judicial council. 


The Kentucky court of appeals, in a decision on November 6, 1936, reviewing the 
findings of the state bar board in a disciplinary proceeding, dealt in a very interesting 
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way with the contention that the integrated bar act was unconstitutional. It was claimed 
that, contrary to the state constitution, it gave to the court jurisdiction not of an appellate 
character; and that, moreover, it was an unauthorized delegation of legislative authority. 
The court pointed out the distinction between its status as a “government” and “what it 
may do when functioning in discharging the purpose of its creation.” It said: 


“The institution called a court is a governmental machine, created by the people 
of the sovereignty for the accomplishment of an essential purpose in the preservation 
of civilized society. That purpose, briefly stated, is to investigate and adjudicate 
controversies between citizens when they are unable to amicably adjust them; and 
between citizens and the government, or some of its subdivisions. The principles upon 
which such adjustments are made are supposed to be rooted in the soil of unalloyed 
justice. The means employed in the performance of the work of the machine (designated 
as a court) in reaching its conclusions (designated as judgments) are prescribed by the 
laws of the association and to the county association particularly interested.” I am 


sure that these forward steps taken by the court are appreciated by the members of this 
association. 


“The Past Is Prologue” 


On one of the pillars of the new archives building in Washington is the inscription, 
“The Past is Prologue.” I, for one, earnestly hope that what our court has done in the 
recent past is but the prologue to the full exercise of its inherent power in its relation 
to the bar. The integrated bar has now demonstrated its advantages over the voluntary 
association in nearly half of the states. The idea has the support and endorsement of 
the American Bar Association, the American Judicature Society, and law teachers and 
eminent lawyers everywhere. This association has several times gone on record in 
approval of the principle involved. I am entirely convinced that the present trend 
toward bar integration by rule of court is in the right direction; that the reason for 
it is sound and based upon fundamental doctrines with respect to judicial power in 
relation to the bar. As no doubt most of you know, your executive committee, during 
the current year, after a careful consideration of the matter, approved a proposed set 
of rules to be submitted to the court. After these rules had been likewise considered and 
further approved by the supreme court judicial commission, they were submitted to 
the court. No action has as yet been taken. It is, of course, contemplated that changes 
may be made in the rules submitted for the court’s consideration. Furthermore, just 
as is true of any rule, the court can change these rules at any time after adoption. In 
this connection, I think it is my duty to strongly urge the members of the bar, whether or 
not they are members of this association, to advise the court of your views upon this 
matter, which is of such great importance to the profession. I feel confident that, the 
court will weleome an expression of opinion from any member of the bar. 


Integration Need Is Imperative 


If you are of the opinion that the administration of justice needs no improvement 
or cannot be improved; that the practice of the law in this state is all that it should be; 
that the opinion of the public as to lawyers and law practice is either satisfactory or of 
no consequence; that the lawyer’s influence and prestige are all he should expect and 
that there is no need for elevation of the standing of the profession and the courts, 
then you will no doubt conclude that there is no need for this project. If that is the 
case, then I think you may as well conclude that there is no need for this voluntary 
association, except as a social institution; for my observation has established in my own 
mind the firm conviction that the real work to be done today by the bar, as a profession 
worthy of its great traditions, simply cannot be accomplished through this type of organi- 
zation. To accomplish it, we must have the interest, the active assistance, and the finan- 
cial support, not merely of a part, but of the entire bar of the state, working together 
under the guidance of the supreme court, whose officers we are-—Journal A. J. S. 
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Binding Law Journals: 1764 13.20 
Edna Sample: 1769, 1783 3.05 
Ranette Kennedy: 1778, 1786 2.50 
3052.33 
TOTAL DISBURSEMENTS $5562.98 
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Florida National Bank, Lakeland einen $3701.15 
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$4062.90 
Note: Thirty-five hundred dollars has been placed in 4% Federal Building & Loan certificates. 


ED R. BENTLEY 
Secretary-Treasurer 
This is to certify that I have checked the record of receipts and disbursements of the 
Secretary-Treasurer of the Florida State Bar Association for the period of January 1, to and 
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CHAS. H. WILLIAMS 
Public Accountant. 


FIRST LAW SCHOOL IN UNITED STATES 


By WILLIAM W. VARS, Tallahassee 


The first law school in the United States was located in Litchfield, Conn. 

It was established by Judge Tapping Reeve in 1784 and was in existence until 1833. 

During that half century it had about 1000 pupils, and at one time all the 13 states 
were represented. 

Among its pupils were 16 U. S. senators, 50 representatives to congress, 40 judges 


of higher courts, 10 governors, five cabinet ministers and two vice presidents of the 
United States, one of whom was John C. Calhoun. 


Calhoun attended the school in 1805-06 and there received much of that legal lore 
which he afterward used in debate with Daniel Webster in the U. S. senate. 

Judge Reeve, the principal of the school for nearly 40 years, was a graduate of the 
college of New Jersey, and for 26 years was elected judge of the superior court by the 
legislature. He was also a judge of the supreme court of errors, and in 1814 was 
appointed chief justice. 

Notwithstanding all these honors Judge Reeve took more interest in his law school 
than in his publie offices, and particularly excelled as an instructor in law. 

As Judge Reeve married the granddaughter of Jonathan Edwards, sister of Aaron 
Burr, and young Burr spent a great deal of his early life in Litchfield, it is probable 
even if he was not an actual pupil of the school, that he came under the teaching of 
Judge Reeve. 

The building in which the schcol was located is still to be seen in a good state 
of preservation, on West street. 

There were no regular classes, and Judge Reeve delivered lectures on law to his 
pupils at irregular intervals. 

For the first 14 years, no record was kept of pupils of the school, but in 1798 
Judge James Gould, a graduate of Yale college, became associated with Judge Reeve, 
and a record was kept of the students. 

Judge George M. Woodruff of Litchfield has in his possession some of the early 
catalogs, which show the large number of distinguished men who received their law 
edueation in th’s school. 

Principal Reeve retired in 1820, and Judge Gould carried on the school until 1833, 
when ,on account of the establishment of the Cambridge law school, the Litchfield school 


closed its doors. Judge Gould was afterward appointed one of the judges of the U. 8. 
supreme court. 
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THE FORUM 


ON WOMEN’S LEGAL RIGHTS 
By JOANNA VERMILYE, Member Palm Beach County Bar 


For reason that the legal status of married women of Florida has now become quite 
an important subject for discussion, made so by a recent action of the Business and 
Professional Woman’s Clubs of the State and the Nation, which would change the laws 
pertaining to married women, I am of the opinion that those not in sympathy with 
certain proposed changes should be heard. 


At the recent National meeting of the Federation of Business and Professional 
Woman’s Clubs, certain resolutions advocating that women be placed upon an absolute 
equality with men under the law in every particular were adopted. It was also resolved 
to oppose any special laws pertaining to women regulating the hours and pay in industry 
and business that in anywise makes a distinction between men and women. 


The new movement, I understand, is called “The Emancipation of Women.” What 
a wealth of memories those words invoke! During the time of the final battle for the 
cause of Suffrage, I was a young woman, married and practicing law in Chicago, IIl., 
and I had the privilege of hearing some of the foremost leaders of that great cause. 
Most of these women were women of mature judgment, married and experienced in life 
and its problems. They admonished the younger and less experienced women to stress 
the right of women to enjoy the privileges and franchises of citizenship and to avoid 
as much as possible, the arousing of sex antagonism by placing emphasis on sex equality. 
We all glory in the victory they achieved and I venture to say that even the opponents 
of the movement are willing to admit that the women won the respect and admiration of 
the men and established a fine spirit of comradeship as a result of their wisdom in the 
matter. 


This new movement having as its basis the establishment of sex equality under the 
law can in nowise be considered an outgrowth or even a step-child of the great Cause, 
either in principle or in fact. The Great Crusade was conceived in altruism and was 
waged for the benefit of all women in our most beloved United States and will prove to 
be the only battle for woman as a sex that can benefit all women alike. Certain groups 
of women may from time to time make demands in the name of Woman but only one 
or more can be the beneficiaries. 


As the Article by Miss Mary Louise Baker published in the June issue of the Florida 
Law Journal so well expresses the arguments of the proponents of the new movement, 
I take the liberty of quoting her when she says: “Thinkers everywhere recognize that 
sex ought not to have a thing to do with civil rights.” Viewed from purely the angle 
of the individual woman it seems that this statement has some merit. But let us approach 
the question, not from the standpoint of an individual, but from the standpoint of Govern- 
ment and the general welfare. After all, all persons must relinquish some of their natural 
rights to the government in consideration of the protection given by the Government. 
Therefore, in determining the civil rights of any person such relationship as is best 
adapted to the preservation of a well balanced Government in which the rights of all 
citizens are preserved and harmonized, must have precedence over individual rights. 
From that standpoint, what then should be the basis of all regulations or laws pertaining 
to women? The answer lies in nature, for her laws are immutable. Therefore, the 
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Government must recognize the necessity of guarding the race, in seeing to it that the 
nation is people with strong, vigorous, intelligent men and women, otherwise the Govern- 
ment will degenerate with a race enfeebled and be subject to attack from both without 
and within. In the protestation of the health and well-being of posterity, the Government 
must in making laws concerning women regard them as mothers or potential mothers, 
It can not with impunity do otherwise, for to allow women to be weakened in their child- 
bearing capacity by long working hours, or by allowing them to stand long hours on 
end without rest or be subjected to prolonged strains and hardships, which have a tend- 
ency to render their offspring weak, sickly or abnormal is to sow the seeds of decay 
and disintegration. In fact, since the entry of women into the business and industrial 


worlds, there is a greater need now than ever before for special laws to protect women 
who work. 


Especially do the advocates of the new movement protest concerning married woman’s 
legal disabilities. This again is a matter of viewpoint. If we regard marriage as a 
status wherein the State is interested as well as the contracting parties, rather than as 
a licensed association between two individuals of the opposite sex, we will readily see 
that each of the contracting parties must make certain contributions and relinquish 
certain privileges in order that the status be preserved and the State or Government 
be served. The Government confers upon the parties to the marriage certain rights 
and privileges not enjoyed by single persons, namely; legal recognition of the legitimacy 
of the offspring; recognition of the ties of blood and affinity through laws of inheritance; 
various homestead and other exemptions; legal recognition of the rights of parents as 
guardians of their offspring, the right of freedom from molestation in an established 
marital relationship; rights of the wife to support and maintenance; her rights of dower 
as a future security. In return the individuals are required to perform certain duties 
one to the other, and to relinquish certain individual rights in order that there may be 
-a merger of the individual interest into a common or single interest so necessary to the 
preservation of harmonious unity best adapted to bring forth, rear and train a future 
generation upon which the whole nation must ultimately depend. The merger of the 
lega] identity is but a noncomitant of the merger of interests so necessary to the main- 
tenance of marriage and the establishment of a home. 


Much has been said about the benighted, unfair and obsolete laws pertaining to 
married women in the State of Florida that a consideration of the contentions made is 
necessary. Proponents of the new movement urge that the women of Florida must 
be emancipated and urge in support of their contentions that a married woman cannot 
make a contract that will bind her, citing many cases in support thereof wherein it is 
held that a married woman cannot be bound personally by any agreement she may 
make. I have always understood that to be emancipated meant to be made free, and yet 
the proponents seem to urge that married women should be free to make contracts. that 
will bind them, and, that they are not free because they can’t be bound by their own 
contracts. Really this sounds very much like the “Music that goes round and round.” 


In order to properly evaluate the limitations of married women of Florida, it is 
necessary to consider also what special rights and privileges they acquire by marriage. 
As a feme sole a woman can own any species or kind of property lawfully acquired. 
After marriage she can likewise own any species of property lawfully acquired. As a 
feme sole a woman can convey, sell or encumber her property as she see fit and she can 
make a will willing it to whomsoever she pleases. A married woman can also sell, convey 
or encumber her real property but her husband must join with her in the conveyance or 
encumbrance. She can make a will, however, willing her separate property to whom- 
soever she pleases. Then the only difference so far between a feme sole and a married 
woman is that a married woman must have her husband’s consent in order for her to 
dispose of her property or to make a contract. The big difference between the property 
rights of a feme sole and a married woman is that a married woman has so many other 
property rights than a feme sole. These are rights which she acquires when she marries. 
One of them is an inchoate right of dower to all the real property of which her husband 
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is possessed at the time of her marriage or acquires during the period of their marital 
life together. She has also been given under Florida law a dower right in the personal 
property of which her husband may die seized. As much of the wealth of the nation 
has been of recent years, invested in industrial enterprises this is indeed a very material 
and oftimes a very substantial right. I know of no other State that has a similar pro- 
vision. The wife with her husband enjoys a homestead exemption in the property which 
they own and occupy as a home free from sale for either of their personal debts, and 
this right persists after her husband’s death so long as she choose to occupy the property 
as a homestead. She also has certain very substantial rights of inheritance should her 
husband die intestate under the Statutes of descent and distribution. She has the right 
to her own wages and she can own her separate property free from the payment of her 
husband’s debts even those debts incurred for her support. She ean will her 
separate property entirely away from her husband although he ean not do likewise 
because of her dower right therein. She can own and vote corporate stock in her own 
name. She has a right to require her husband to support her even after the legal disso- 
lution of the marriage by divorcee. She can’t make a legal conveyance of her real 
property unless her husband joins in the conveyance, but neither can the husband unless 
she joins to convey her right of dower and homestead. 


There have been some assertions by the proponents of the new movement that the 
husband has the right to control and manage the property of the wife. This is such 
an half truth that it is misleading. So in order to clear up all doubts in the matter 
I will quote what the Court has to say on the subject of the statutory enactment giving 
the husband control over the wife’s property. After quoting Art. 11 See. I of the 
Florida Constitution the Court in Florida Citrus Exchange vs. Griffin 61 So 123, holds 
as follows: 


“The law having thus vested her with property in her separate estate, instead of 2 
mere title thereto which she enjoyed prior to the Constitution of 1868 *** May the 
Legislature against the will of the wife say that her husband shail have dominion over her 
property? To so hold would cut down the larger word property to the narrow word 
title. *** The limit the legislature can go in this direction is to make the husband the agent 
of the wife, *** only so long as it may be mutually agreeable, the husband serving 
without compensation, but the Legislature cannot interfere with her dominion over her 
own property.” 


Let us make some comparisons with the laws of Illinois in regard to the same ques- 
tions. In Illinois, as in Florida, the husband’s ecurtsey is abolished but he is given « 
right of dower in his wife’s separate property. So although nothing is said about a 
husband having to join in any conveyance or encumbrance of her property, as a matter 
of fact he must join in the conveyance with her. The homestead exemption in Illinois 
only runs to one thousand dollars in the real estate, so the home can be sold upon execu- 
tion. The wife has a dower right in the real property only of her husband. So every- 
thing considered a married woman in Florida is much better off than women in Illinois 
and many other States. 


To return to the action reported to have been taken by the business and professional 
Women’s Clubs at their Federated meeting. Naturally a woman in business may have 
special problems in reconciling her business life with her married life and in having the 
law conform to her specially and to her particular needs, but there is always a way in 
which individual problems can be met under the law if a remedy is sought; so there is 
no urgent need for women so situated to jeopardise the protection given to the mothers 
of the land. There is no question that this movement is bound to stir vp a sex antagonism 
which in itself would be indeed disastrous in the extreme and no one could vision how 
such an emotion when aroused would end. I am at a loss to understand what these 
women want to demonstrate in their opposition to regulatory laws made for the pro- 
tection of women in industry. Women as a sex have demonstrated that they can equal 
men in most of the sports, pursuits and avocations, but of what is that a proof? Suppose 
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these women would accomplish their objective? Would equality under the law establish 
an equality in fact, and even though such equality were established, what would it amount 
to? The answer to these questions is precisely, nothing. A thing cannot be given an 
existence if in fact it has no existence. 


Women have been given a most sacred duty to perform which none but they may 
do, and while men can create a magnificent brain child, the existence of his concept 
is dependent upon the acceptance and recognition of others. He can discover and create 
marvelous things, but to woman is given the privilege of creating a living breathing 
being having the potentialities of a God. Surely it ill becomes any group of women to 
seek to imperil that privilege for some idea. There may be some women who consider 
the privileges of their sex burdensome and who protest against certain necessary restric- 
tions and all women may at some time feel limited by their sex in their urge for individual 
self expression, but all must recognize, for their own ultimate good and for the good of 
all mankind that the individual must give way before the needs of the race. 


In any known form of government there is much to be attained before any government 
can in anywise approximate a state where every individual can be said to enjoy perfect 
freedom and perfect protection but the way of attainment is not by yielding to the 
clamour of any one class, but by deliberate, calm, cool consideration of how best certain 
institutions such as the home, the school, capital, labor, the church and other institutions 
contributing to the general and public welfare can be preserved and made to serve man- 
kind. My hope in writing this is that I can say something that wiil make the women 
advocating this new movement see how little there is to gain and how much there is to 
lose, not only in the way of material values, but spiritual and moral values. It is only 
as we respect ourselves as women that we command respect from the opposite sex, and 
we can only respect ourselves as we glorify the special work we have to do and as we 
stand by each other in making the home the center of all moral and spiritual activities, 
the inspiration of all men, the haven of all children and our own dominion. For when 
the home fails, the seed of the downfall of the Nation is planted. 


ON SELECTION OF JUDGES 
By MORELAND E. MADDOX, St. Petersburg 


Louis XIV was careful that his surroundings should suit the grandeur of his office. 
His Court was magnificent and he had an enormous palace constructed at Versailles. 


About him were those who were the privileged ones. This was, of course, costly to 
the Nation. For one hundred years Versailles was the seat of government, The nobility 
dwelt in the effulgence of the king’s countenance. They saw him to bed at night and 
greeted him in the morning. Only those living close to the king could hope to gain 
favors for themselves or friends or exercise any influence over him. There were various 
drawbacks to this kind of government but France accepted it until the time of Voltaire, 
the days of horror, and the Revolution. 


Thus the people gained their freedom from an atrocious form of Government. 
Our own country also had similar experiences and with this knowledge, it should not 
be necessary to be reminded that “Liberty is secure only so long as eternal vigilance 
guards it.” 


Yet our system of Government regarding the election of Justices of the Supreme 
Court is quoted in the Florida State Bar Journal as having a glaring defect, as humiliat- 
ing to the Judiciary. Is it possible the Judges are really humiliated because the -people 
have the right to decide who will judge the people? Or can we see between the lines 
another story? Do some persons close to those, whom they are confident would be made 
Judges under the appointment system, hope to gain favors for themselves and friends 
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or clients? So far the Court has not been packed with self-seeking politicians. Why 
so great an alarm now? 


When Solon revised the law, he was asked if he had provided the best laws for the 
Athenians, to which question he replied that he had made the best they were capable 
of receiving. 


We think we have the best system we are capable of receiving for the selection of 
our Judges but if the time comes when a select few can be trusted to select better Judges 
—without hope of reward—the people of that generation can consider amending the 
election laws accordingly. Any present change in electing the Judges of the Courts 
should be to make the decision of the voters final, without appointment by the Governor. © 


EDITORIAL SYMPOSIUM 


THIS WEEK 


By ERWIN SMITH, in Jacksonville Herald 


LAYMEN ON TECHNICALITIES. 
EQUALITY OF JUSTICE UNDER LAW. 
PERSONAL GOVERNMENT VS. LAW. 
TERMITING JUSTICE. 


Many laymen talk about the “technicalities” of the law, and to them oftentimes, 
what are real fundamental rules to insure fairness, and justice are deemed technicalities, 
but the cure is not to eliminate and overlook these so-called technicalities but to have 
judges who know them and will not commit errors in reference to them. 


If we overlooked the TECHNICALITIES of a PUBLIC trial or the TECHNICAL- 
ITY of having an unbiased and unfair judge, or the TECHNICALITY of procuring a 
fair jury or the TECHNICALITY of apprising the defendant, by indictment or inform- 
ation, clearly, as to the nature and cause of the accusation against him, we could just 
as well roll our courts up in cellophane and lay them away for the duration of a period 
of tyrrany and oppression. 


Courts today, by express statutory mandate, in Florida, only set aside judgments, 
where “HARMFUL errors” appear to have been made, but often times laymen are 
unable to see the great harm of a certain erroneous procedure, which to the trained 
lawyer, appears perfectly obvious. 


Two laymen, upon opposite sides of a case, feel strongly that their position is right, 
and anything which results in delay or defeat to their side, is to them a technicality, but 
if truth and justice was so obvious and clear as that, there would not be two laymen, upon 
opposite sides of the case, each firmly believing that he is absolutely right. There would 
in such cases be no lawsuit. 


Rules of law are made, and the highly trained legal profession, and the whole 
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judicial system exists, not to determine truth where the truth is obvious and clear to all 
parties, but where the truth is so obscure and hidden, that two or more parties are firmly 
convinced, that truth resides upon opposite sides of a controversy. The layman is seldom 


able to see that HE might be wrong and that the man on the other side of the case 
might be right. 


Even more difficult for the layman to understand, is the fact, that courts under 
our system, or any system, which does not quickly mesh into tyrrany and oppression, 
do not and can not administer justice in the abstract, but must administer the law. 


There are only two absolute systems of administering the social controls, necessary 
to civilized people living together, which we term law and order. One of these we call 
administering “justice,” which is letting the judge do in each individual case, what he 
thinks is right and just, unhampered by laws and rules, which long experience has 
shown, provided justice in most cases. This has always and evervhwere, soon degenerated 
into personal tyranny and oppression, because judges are human. 


The other way is to adopt a set of Constitutions, statutes, rules and decisions, and 
have the judge administer these. They, if followed, will give justice in most cases, and 
human experience everywhere, has taught mankind, that such social controls are better 
although in isolated and rare instances, they may result in injustice, than the horrible 
system of personal judicial tyranny, necessarily resulting from the other system. 


Involved in this sytem of administering laws, are what laymen call TECHNICAL- 
ITIES, but involved in the other system, is what everybody soon finds to be tyranny. 


Without reasonable knowledge of law, on the part of the Judge, a system of 
administering the law, therefore bogs down the courts and nullifies the social control it 
. provides. The motto, upon the Supreme Court Building in Washington, accurately 


expresses our type of judicial system. It does not say: “Justice.” It says “EQUAL 
Justice UNDER Law.” 


Our system is not, however, like the Laws of the Medes and Persians, were said 
to be, because they boasted that they “Changeth Not.” Ours are changed at every 
session of Congress and every meeting of the State Legislature, but these are changes 
of the rules for social control, and do not permit of application differently in each 
case according to the whim opinion or caprice of a judge. 


Within a somewhat narrow field, there is going on a constant and never ending 
struggle, to apply the law to the individual case, as may seem to him to meet the essential 
requirements of justice. To this end refuge is often taken, behind judicial discretion, but 
after the court of highest resort, has once laid down a rule on a given point for, the 
exercise of judicial discretion that becomes fixed law. 


More dangerous today is the trend away from fixed rules, to application of the 
law differently in each ease, by the neglectful relaxation of the doctrine of Stare Decisis, 
which means that when the court of last resort has once decided a given point one way, 
it is thereafter both in letter and spirit bound by’ that decision, until Congress or the 
State Legislature changes the law. 


There is no other way to have “EQUAL justice under LAW.” The tendeney, 
through slap-stick and ill-considered opinions, to ignore the beneficial doctrine of 
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Stare Decisis, weakens and will finally, unless arrested, termite the very foundation 
of our judicial structure. 


Strangely, the gravest threat to our judicial system, which most careful and exhaust- 
ive students find, is not the danger of so-called TECHNICALITIES, which in reality, 
nothing more than the failure of the Judge, to bend the rule of law to meet such 
persons individual concept or bias of justice, but just the opposite. The tendency to 
bend the rules of law too much, to meet individual situations. It is the tendency to 
get away from the equality of justice under law. It is the tendency with the broadening 
of the scope of judicial discretion, relaxing the doctrine of Stare Decisis, the making of 
statutes of extreme breadth, such as the Federal Law relating to use of the mails to 
defraud, the creation of bureaus, boards, officers and commissicns, to make rules having 
the foree of law, which concerns them. All of which represents a strong trend towards 
personal government and not a government of the equality of justice UNDER LAW. 


A WORTHWHILE BY-PRODUCT 
OF CRIMNIAL CODE REVISION 


Add economy to the good results which 
revision of the Florida criminal code, as 
urged by the State Bar Association, would 
bring. State Prison Superintendent Chap- 
man recently told students of the Florida 
State College for Women that crime costs 
Florida at least $1,000,000 a month, of 
which a big item is the cost of trials, ap- 
peals and retrials, and the salaries of 
court officials. 


Of course, the objective of the State Bar 
Association is to reduce unnecessary de- 
lays and absurd technical wrangles to the 
end that justice will be more prompt and 
sure and criticism of the legal profession 
will cease, but it is a thoughtless taxpayer 
indeed who has not groaned at the ex- 
pense of interminable trials, stretched out 
over many years only because the anti- 
quated criminal code permits such public 
treasury raiding. 


Voters should demand that every candi- . 


date for the next Legislature declare him- 
self on this issue. Taxpayers should think 
of their pocketbooks as well as public pro- 
tection. Either one is ample reason for 
demanding earliest possible revision of the 
State criminal code—Tampa Times. 


FLORIDA’S CRIMINAL LAWS 
BADLY NEED REVISION 


It is not too early for Floridans to join 
the State Bar Association in demanding 
that the next Legislature consider revision 


of the State criminal code to reduce the 
absurd delays and far-fetched technicalities 
which too often hamstring justice in the 
courts of the State. 


This is an issue on which every candi- 
date for the State Legislature should de- 
clare himself, although it is not a political 
issue in any sense of the word. It is not 
directed against any public officeholder or 
potential officeholder. It is the result of 
several years of study by Bar Association 
committees and has been approved by the 
State body. 


But a bill embodying these worthy ob- 
jectives was permitted to die in the last 
Legislature. It will die again unless legis- 
lators are shown unmistakably that public 
opinion demands its passage. Martin Cara- 
ballo, of Tampa, president of the State 
Association, is to be commended for is- 
suing a call for public support far in 
advance of the next session of the Legis- 
lature, 


“While we are thinking of the rights 
of persons accused of crime,” Mr. Cara- 
ballo says, “let us also think of the rights 
of the public at large, which have been 
so long neglected.” The public certainly 
has a right to expect protection from guilty 
persons who go free because of deficiences 
in the law, protection from the exorbitant 
expense of needlessly long drawn out trials. 

And the State Bar Association ought 
to say frankly that in urging revision of 
the criminal code, it is also seeking pro- 
tection for itself—protection from the shys- 
ters and racket-retained lawyers whose tac- 
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ties bring undeserved publie condemnation 
on the entire profession. Mr. Caraballo 
wisely does not complain about this eriti- 
cism, but calls for correction of the evils 
which prompt it. 


When justice is thwarted, he says, “it 
is natural that our citizens and newspapers 
should be aroused and immediately inveigh 
against the courts and lawyers. They do 
not stop to think that the courts and law- 
yers are simply enforeing the laws as they 
are upon our books. They forget that the 
remedy lies . . . in selection at the ballot 
box of competent legislators and presenta- 
tion to them of matters needing revision or 
correction.” 


The need for revision and correction has 
been all too apparent in the courts of the 
State in recent years. The State Bar asso- 
ciation has done a fine public service in 
presenting the matter to the Legislature. 
Will Florida voters do as good a job in 
selecting legislators who will corect these 
costly evils?—Tampa Times. 


WHERE “LAW” DEFEATS JUSTICE 


As developed in the hearing on the mo- 
tion for the disqualification of Judge 
Dewell in the flogging cases, it is a legal 
question whether the state (the prosecu- 
tion) has a right to ask for the disqualifi- 
cation of a Judge. The right of the defense 
to make such motion is unquestioned. 


In other words, while a defendant, who 
is often a criminal, an enemy of society, 
may disqualify a Judge he thinks will not 
give the best of it, the state, representing 
the people, law and order, the conviction 
of crime, may not even voice objections to 
a Judge. 


That’s one of the situations that make 
the law, as interpreted by the courts, often 
appear not only biased, unjust and unfair, 
but asinine. 


That’s probably one of the inequities 
of procedure in our criminal courts that 
prompted the Florida Bar Association, un- 
der the able and sincere leadership of its 
president, Martin Caraballo, of Tampa, to 
seek the enactment by the Legislature of 


a revised criminal code, which would sim- 
plify practice and procedure, and give the 
public, the state, at least an even break 
with the criminal. The Bar Association 
sought to close the innumerable loopholes 
to beat the law in behalf of accused clients. 
The Legislature ignored its asking, prob- 
ably, because, as the Miami Herald says, 
“many of the members practice criminal 
law and did not want to see their loop- 
holes closed.” However that may be, noth- 
ing was done about it and a few days ago, 
the Supreme Court refused to consider 
suggestions by the Association regarding 
practice before that body—but the Bar 
Association has not dropped its fight for 
justice in criminal practice. 


When Mr. Average Citiezn sees on the 
streets of his community a man whose guilt 
of some offense has perhaps been thor- 
oughly established in the public mind by 
a verdict of guilty rendered by a jury and 
who, because of some defect in our crim- 
inal procedure has been turned loose again 
to ply his trade of crime, it is natural that 
our citizens and cur newspapers should be 
aroused and immediately inveigh against 
the courts and lawyers. 


The situation that has arisen at Bartow, 
where Judge Dewell questions the legal 
right of the prosecution to ask for his 
disqualification, is a potent justification 
for the fight the Bar Association is mak- 


ing. 


Pat Whitaker, head attorney for the de- 
fense in the flogging cases, argued before 
Judge Dewell: “It’s news to me that a 
prosecuting attorney, because he is not 
satisfied with the rulings of a court, can 
drive the Judge from the bench and at- 
tempt to get one he wants.” There was 
nothing unusual, however, about the coun- 
sel for the defendants in the flogging cases 
driving Judge Petteway from the bench, 
in order to get another Judge whom they 
thought might come nearer giving them 
what they wanted. 


The question boils itself down to this: 
If the defense, the accused, often the crimi- 
nal, can ask the disqualification of a Judge, 
why, in all justice and reason, can’t the 
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state, the prosecution, the people, ask it ?— 
Tampa Tribune. 


JUSTICE ELLIS TO RETIRE 


Voluntary retirement next May of Chief 
Justice William H. Ellis of the Florida 
Supreme Court is of more than passing 
interest. 


First time since the 1935 Legislature 
provided that justices should be retired on 
full salary, Justice Ellis is taking advan- 
tage of the act, and first time in modern 
Florida history that a member of the high- 
est court has retired. 


After assuming office as Supreme Court 
justice in Florida only onee—Justice Rob- 
ert S. Cockeral—was ever defeated for of- 
fice. He was defeated by Justice Jeffer- 
son B. Browne. Judge Cockeral is pro- 
fessor of law at the University of Florida. 


Judge Ellis would have been opposed by 
Cireuit Judge Elwyn Thomas of Fort 
Pierce and Truman G. Futch of Leesburg. 


In retiring after the May primary Gov- 
ernor Cone will not have an opportunity 
to make an appointment, as in the case of 
Justice Davis who died suddenly several 
months ago. 


Justice Ellis is a greatly beloved Flo: 
idian. He has been on the Supreme Court 
for twenty-three years. He has ever been 
truly efficient, honest and capable. He will 
always be acclaimed; his place in Florida 
history is fixed and secure because he 
faithfully carried out the careful adminis- 
tration of justice, fulfilled the ideals of 
the legal fraternity and the people, knew 
and followed traditions of Florida.—Or- 
lando Sentinel. 


SELECTING SUPREME COURT 
JUSTICES 


Editor,, Sunday Sentinel-Star: 


In the December issue of the Florida 
Law Journal is reprinted an editorial 
which recently appeared in your paper, 
having to do with the methods of selecting 
judges. The Journal quotes you to the ef- 
feet that it would be desirable to have a 


board composed of Cabinet members, as- 
sisted by County and State Bar Associa- 
tions, which should select judges. 


With the approaching election for three 
justices of the Suprere Court the subject 
of your editorial should receive much at- 
tention; and the legislative elections to be 
held next year make it possible for this 
issue to be injected into such campaigns. 


My committee has worked on this mat- — 
ter for a long time and, strangely enough, 
has submitted a proposal that upon a vac- 
aney occurring on a court the place should 
be filled by nominations made by a ju- 
dicial council, which should select one of 
the four and submit this to the Senate for 
confirmation. The Senate would have pow- 
er to reject all nominations, but ultimately 
the person appointed must have been se- 
lected by the judicial council. 


The council would be composed of men 
the majority of whom would be selected 
by the State Bar Association, with perhaps 
two or three laymen who should be ap- 
pointed by the Governor. 


We do not claim that our proposal is 
perfect, but we think it approaches per- 
fection more closely than does the present 
system in which judges are elected at hap- 
hazard. But the lawyers are incapable by 
themselves of accomplishing the necessary 
reforms and it will, therefore, be incum- 
bent upon lay organizations and the press 
to assist us in donig so. If you are further 
interested in this matter I will be glad to 
furnish you with the material that we used 
in preparing our report and also to send 
you a copy of the report. 


THOMAS H. ANDERSON, Member 
Special Judiciary Committee of 
the Dade County Bar Association. 


Miami, Florida. 


—Orlando Sentinel. 


THE CAUSE OF CONSISTENCY 


Once again the Florida Supreme Court 
has laid itself wide open to the charge 
that it doesn’t seem to know its own mind. 
By reopening the ticky deer case under 
pressure from the cattleman and embar- 
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goes by five Southern states against Flor- 
ida cattle, the court may be acting for 
the best interests of the state, but it cer- 
tainly is not doing much for the cause of 
consistency. 


Earlier in January the court upheld a 
temporary injunction against the operation 
of local laws of the 1937 legislature to 
permit the extermination of wild deer in 
Orange, Osceola, Glades and Highlands 
counties. These laws were passed for the 
eattle owners there who claimed their 
stock could not be freed of ticks until the 
deer which also carried these pests were 
wiped out. 


The court described the acts as such an 
“incomplete and ineffective scheme to ac- 
complish the purpose designed that the ex- 
penditure of public funds in the adminis- 
tration of them would be a useless waste 
thereof that could not possibly accomplish 
any goo? purpose.” 


Forthwith Georgia, Alabama and three 
other states closed their borders to Florida 
cattle. This in itself is suspiciously sug- 
gestive of political intrigue because the 
same deer that were blamed in the em- 
bargo orders have been with us for genera- 
tions while Florida cattle moved to mar- 
ket. It is not improbable that those behind 
the ticky deer movement know something 
of why these embargoes were placed. 


But they accomplished their purpose. 
The Florida Supreme court backed water, 
will hear further arguments February 1. 
The public will pay the bill for the deer 


—.. 


extermination, if it proceeds as expected, 
In the end the real winners will be the 
cattle owners who by the local laws involved 
will have done for them at public expense 
what they are unwilling to pay for pri- 
vately. 


That seems to be the secret of much of 
the cattle industry’s suecess. — Miami 
Herald. 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 

300 Rooms 


300 Baths 
ROOSE VEL 
ROO 
Manage: 
e Conveniently located in the 
downtown business, shopping and 
theater district. Every room an outside 
room with private bath,(no court) 
circulating ice water, radio, fan a 
d reading lamp. Suites of parlor, 
oom an . Superior cuisine 
in Carling Grill, and in the Tavern. 
All Outside Rooms---No Court 
Circulating Ice Water in every room 
77 Rooms-- Single with Private Bath $2.00 
44 Rooms - $2.50 _ 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 


11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 


Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 


KANSAS BAR ASSOCIATION APPROVES 
INTEGRATION OF THE BAR 


At the recent meeting of the Bar Association of the State of Kansas, the association 
unanimously adopted the report of its committee on the Integration of the Bar, pro- 
posing that the Supreme Court of Kansas organize the Bar by rule. 


The last Legislature of Kansas, had before it a joint resolution recommending to 
the Supreme Court that it promulgate rules for the Integration of the Bar. This resolu- 
tion was defeated largely on the argument that the Court already had authority to 
promulgate such rules if it desired. 

The fight goes on. 
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